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Dodd-Frank, Corruption
and Whistleblowers

WHITE COLLAR

Law enforcement will continue to prioritize health care, FCPA,

securities fraud, and TARP investigations and prosecutions

Health Care
Several factors, including strong financial incentives for whistleblowers, high health care costs as a hot button

political issue, the success of recent high-profile prosecutions, and the deep pockets of many companies

in the health care realm suggest that 2011 will be another active year for health care fraud investigations

and prosecutions.

Health care fraud enforcement was a successful (and profitable) venture for the Department of Justice (“DOJ”)

in 2010. On the heels of forming a health care fraud task force in May 2009, the Department announced

recoveries of $2.5 billion in fiscal year 2010 (bringing the two-year total to $4.6 billion), along with 25 criminal

convictions. Several settlements were in the hundreds of millions of dollars. Almost every facet of the health care

industry was impacted, from individuals (including physicians and other health care providers) to corporate

America (including pharmaceutical, medical device, and hospital management companies).

Locke Lord’s Looking Ahead 2011
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We continue to see a broad spectrum of health care-related

investigations. Traditional cases such as overbilling/Medicare

fraud, anti-kickback/Stark cases, and off-label marketing continue

to account for the bulk of the investigations, but we also saw some

non-traditional cases, such as antitrust investigations related to

predatory business practices.

Foreign Corrupt Practices Act (“FCPA”)
In the past decade, the number of American companies with

an international aspect to their business has grown exponentially,

and those that already had an international presence are expanding

into previously-untapped markets. An international business model

provides enormous opportunity to run afoul of foreign anti-

corruption legislation, including the FCPA. The FCPA is an equal

opportunity civil and criminal statute that proscribes payments

and other gifts to foreign officials made with the intent to influence

official action. Expansive interpretations of what constitutes official

action and a government official makes compliance much more

complicated than following a company policy of “don’t pay bribes.”

The consequences for violating the FCPA include enormous

corporate fines and/or prison time for culpable executives. In the

past 12 months, four of the six largest FCPA settlements in history

were announced, ranging from $365 million to $800 million.

DOJ has made FCPA investigations and prosecutions a high

enforcement priority, and public statements by high-ranking DOJ

officials indicate this will continue to be the case. The DOJ and

the FBI has requested funding to increase the number of FCPA

enforcement personnel. In addition, the Securities and Exchange

Commission (“SEC”) has created a specialized unit devoted solely

to enforcing Section 30A of the Exchange Act, which incorporates

the FCPA’s provisions relating to books and records and internal

controls. The SEC’s Office of Global Security Risk also will continue

to monitor export and sanctioned country issues.

We expect to continue to see a number of companies coming

to us proactively to help establish and/or tweak FCPA compliance

programs, as well as seek counsel in connection with

governmental investigations.
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Securities Fraud
Stung by public criticism about institutional lapses in the Madoff

and Stanford scandals, the SEC stepped up the speed and scope

of its enforcement activities. For example, in July 2010, the SEC

announced its largest ever settlement with a Wall Street company

when it settled with Goldman Sachs for $550 million.

In 2011, we expect the SEC to continue to aggressively increase

its enforcement activity, particularly in complex and high-profile

instances of fraud. Recent enforcement actions suggest that insider

trading, particularly at an institutional level, will be a hot topic. We

also expect the SEC to follow through on public statements about

closely scrutinizing the hedge fund industry, which has already

spurred search warrants on several funds on the East Coast.

We also anticipate that the SEC will continue to test the waters

with regard to Sarbanes-Oxley Section 304, which requires CEOs

and CFOs to forfeit bonuses and the proceeds of stock sales if

a company is forced to restate earnings. On its face, Section 304

does not appear to require a culpable mental state by the CEO

and/or CFO to trigger forfeiture, which raises the possibility that

the SEC will use this provision either as leverage in civil settlements

or as a stand-alone cause of action against certain executives. Both

companies and the executives who might be affected by Section

304 should seek counsel in the event an accounting restatement

is being considered.

Troubled Assets Relief Program (“TARP”)
With more than $178 billion in TARP funds outstanding, SIGTARP

(Special Inspector General for the Troubled Relief Asset Program),

has a mandate to seek out and prosecute instances of fraud, waste,

and abuse of TARP funds. SIGTARP has federal agents and other

resources at its disposal to conduct audits and investigations of

individuals and corporations which receive(d) TARP funds. Although

still in its infancy as a law enforcement unit, SIGTARP has as many

as 100 current investigations ongoing, and has broad investigative

jurisdiction over any individual or entity which has received any

amount of TARP funds.
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The Dodd-Frank Act has

several new and far-reaching

provisions which bolster

whistleblower protection

TARP’s investigations have spanned from traditional TARP waste

and abuse to accounting fraud, securities fraud, insider trading,

bank fraud, mortgage fraud, mortgage servicer misconduct,

fraudulent advance-fee schemes, public corruption, false

statements, government procurement fraud, obstruction of justice,

money laundering, and tax-related investigations. The combination

of political sensitivities around the TARP program, the substantial

amount of TARP funds outstanding, and the substantial investigative

resources available through the SIGTARP office will make TARP

investigations a focal point in 2011.

Dodd-Frank
The biggest wild card in 2011 is what effect the Dodd–Frank Wall

Street Reform and Consumer Protection Act, which was signed

into law in July 2010, will have in the white collar enforcement

community. The Dodd-Frank Act has several new and far-reaching

provisions which bolster whistleblower protection for those who

report corporate fraud, provide clawback provisions for companies

which restate earnings due to misconduct, and otherwise attempt to

bolster corporate integrity. Over the next 12 months, we expect to

begin to see trends in who takes the lead in enforcing Dodd-Frank,

which provisions will be enforced, and how the provisions of Dodd-

Frank interact with other similar statutes, such as Sarbanes-Oxley.

About Locke Lord’s White Collar Criminal
Defense and Internal Investigations Group
Locke Lord’s White Collar Criminal Defense and Internal

Investigations Practice has an unparalleled and unique group

of attorneys, including two former U.S. Attorneys, with major

case experience who provide vital representation to clients during

regulation, investigation and litigation of their companies.

Our attorneys have years of experience in the FCPA, antitrust

enforcement, options back-dating, insider trading, public

corruption, health care fraud, export and import criminal violations,

bank fraud, tax fraud, securities fraud, commercial bribery, money

laundering, and civil/criminal forfeitures. Please do not hesitate

to reach out to one of our attorneys for assistance.

To learn more about our White Collar services, please visit: www.lockelord.com/whitecollar




